AGENDA
EFSEC STANDARDS DEVELOPMENT GROUP
Friday, January 11, 2002
8:30am.-12:30 am.
IBEW Local 76 Hall, Tacoma, Washington

1 Wecome, introductions, and purpose of meeting

2. Presentation: Oregon EFSEC Standards Overview and Observations
Margaret Kirkpatrick, Partner, Stoel Rives, Portland, Oregon

2. Discusson: Comprehensive standards method as sole path or additiona
preservation of existing gpproach as dternative choice for applicant?

4, Discusson: Treatment for regulated v. non-regulated matters. Should group
make proposals for addressing nonregulated matters in EFSEC process—for
example, greenhouse gases?

5. Action ltems

A. ldentify those who wish to actively participate in work groups and those who
wish to continue to receive information and atend meetings only
B. Divideinto following work groups and identify leads.

Air

Water

Soils and seismicity

Wetlands

Fsh and wildlife

Noise

Energy policy, including need for projects, power marketing, socio-
economic impacts

Mitigation

EFSEC procedure, including interplay with SEPA

NoahkowbdpE

© o

6. Timing and other process matters for large group, work product goas
7. Choose next mesting date

8. Adjourn
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January 11, 2002

EFSEC Standards Development Group
Meeting Minutes

Tacoma, Washington

Bud Krogh opened the meeting and attendees introduced themselves. Stephany
Watson briefly summarized the group’s discussion &t its last meeting, on December 13,
2001.

Mr. Krogh introduced Margaret Kirkpatrick, a partner in the Portland law firm of
Stoel Rives. Ms. Kirkpatrick hastenyears experience representing clients before
Oregon'sEFSC. Shewas involved in the comprehensive re-writing of Oregon’s EFSC
rules and related statutesin 1993 and 1995. The most important reason for the re-writing
effort was to bring rules and statutes originaly developed primarily for cod and nuclear
plants into dignment with the increasingly more common development of gas-fired
combustion turbines.

Ms. Kirkpatrick summarized Oregon’s EFSC rules and procedures. In Oregon, a
one-stop permitting process covers al of aproject’ s needed state and local permits. In
generd, facilities of 25 MW and greater must go through EFSC’s procedures. EFSCisa
sevenrmember board of lay people, dthough historicadly many of them have had land use
experience. They are appointed by Oregon’s Governor to staggered four-year terms.
One objective for board candidates is that they have no energy facility siting experience.
EFSC has avery strong staff.

Oregon’s EFSC applies standards from other bodiesincluding land use
regulations, local permits and so on. Where there is an gpplicable standard, EFSC steps
into the shoes of those bodies. EFSC aso has its own standards, which can be divided
into the following example categories. gpplicant qudifications, financid assurance,
selsmic and soil standards and so forth. Most standards are aimed at resource protection,
such asfish, wildlife, aesthetics, and decommissioning. A need standard existed in past
iterations of Oregon’s regulatory scheme, but it was difficult to demondtrate at the
adminigrative level and was nearly dways the basis for later litigation. Oregon’s EFSC
aso has the power to impose other conditions on projects to protect public health and
safety, but these are rarely imposed.

Oregon and Massachusetts are the only states with greenhouse gas mitigation
requirements.

Asafilter for itsreview, Ms. Kirkpatrick advised the group to continue to ask
itsdlf whether adopting particular standards will benefit Washington's EFSC process.

There were many questions from the group. Mechanicaly, how do Oregon’s
standards work?

Ms. Kirkpatrick explained that in afairly recent case the Oregon Supreme Court
found that EFSC’ s suspension of a proceeding, adoption of a new standard, and
gpplication of thet standard to the subject of the suspended proceeding was not an abuse
of discretion. The case dedlt with the Hermiston Power Project.
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The Oregon rules [Divison 22] are not limited to numerica standards. Federd
air and water standards (for NPDES permits) control, and the one-stop processis for state
and locd, not federa, permits. However, the state may have some review of water
matters as they relae to fish habitat. An applicant must demondirate his ahility to get
federa permitsto EFSC, which ishow federa and state requirements intersect.

Procedurdly, EFSC issues adraft order. Thisisfollowed by a public hearing and
comment period. The end of the comment period marks the last time public comment is
alowed and EFSC gtaff makesis clear that thisisthe extent of the public process.

EFSC gpplicants must make a primafacie case in their gpplications, including
environmental mitigation. The success of that showing is set forth in a proposed order.
The burden of proof is on the gpplicant. There are no FERC-like ex parte rulesin the
EFSC process; parties and the public can telephone EFSC gtaff and the Oregon Attorney
Generd’ s office to ask questions, gpplication satus, and so on. Fish, wildlife, and socio-
economic mitigation showings are usudly lengthy. The public can comment on whether
applications are complete throughout the comment process but after a proposed order is
issued, the comment period is complete. A public complaint cannot be based on
standards that do not exist like EMF or property value devauation. A commenter would
have to couch such a complaint within an gpplicable standard, such as public safety,
which is sdldom used.

At thistime, there are generdly four months from the date an application is
complete to the issuance of a permit. The Oregon dtatute states that permits shall be
issued within nine months for sandard gas plants, one year for other non-nuclear plants
and two years for nuclear plants. Oregon’s EFSC staff sates that there are usudly 18
months between an gpplicant’ sinitid notice of intent and the issuance of a permit.

Thereis dgnificant interplay with state land use determinations. All gpplicants
must demongirate compliance with statewide land use goals. Oregon has no SEPA.
There are nineteen statewide planning gods, and loca governments are responsible for
implementing gods with sandards.

EFSC can override loca planning gods by issuing afinding that a proposed
project meets statewide goals, and EFSC can alow exceptions from planning goals for
good cause.

Part of EFSC's chargeisto assure sufficient power supply and reliability.

Ms. Kirkpatrick described the adjudicatory process. The siting council appoints a
hearing officer. If there are no intervenors, the processis pro forma. However, it can be
very eaborate if there are intervenors. For example, with the Hermiston project there
were two hearings. one addressing globa warming and a second for local Hermiston
issues. If an gpplicant goes through the “full EFSC process’, there must be a hearing.

EFSC isnot afederdly delegated agency so it does not issue water and air quaity
permits. Oregon’s Department of Environmenta Quality has this responsibility.

However, federd matters intersect with EFSC review in some aress, such as water
qudlity, fish habitat, air emissons, and scenic standards (because pollution can interfere
with views).

Oregon noise standards and carbon dioxide standards are objective. EFSC hasno
discretion to raise the standards. Carbon dioxide standards are being lowered based on
improving plant technology.
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Ken Canon explained his perspective on the three key differences between the
Oregon and Washington processes. First, Oregon’s sevenperson lay body is focused.
Second, Oregon’s standards are good. Experience, accompanying good standards,
provides guidance. Third, Oregon’s land use process and EFSC procedures matured at
the sametime.

Mr. Canon stated that the Oregon process has predictability and certainty. Oregon
redlized some years ago that a process designed for cod and nuclear plants did not fit
smdler gas plants with smaller footprints. In Washington an gpplicant dways encounters
the “n plus’ factor; there is dways something ese to do.

Ms. Kirkpatrick said thereis not alot of case law; staff’ s thoughts are embodied
in the report accompanying a proposed decison. State law requires Sate agencies to
review their rules every three years. Y et EFSC rulemaking is hagppening dl the time
based on what the Council learns.

RCW 80.010 contains a need standard. Washington's EFSEC determinesit.
Oregon’ s gatute does not contain a need standard.

Oregon standards are just that, absolutes, not afloor or calling. If an applicant
meets a standard, EFSC issues the Site certificate. A Governor’s approva step does not
exist. Appedsgo directly to the state supreme court.  Ms. Kirkpatrick advised that the
group discuss whether adopted standards should be afloor or acelling. In the Oregon
process, there is significant debate over whether standards are met, but there is no means
to argue that specid circumstances merit different standards. Once applications go
beyond the notice of intent stage, proposed plants tend to go forward. Oregon has high
fees for gpplications.

When asked her opinion of how Oregon’s standards could be improved, Ms.
Kirkpatrick responded that the current jurisdictiona threshold for EFSC review istoo
low. She believed there should be an expedited process for 25-75 MW plants. The EFSC
processisvery lawyer intensve, which makesit expensve. Thereisafarness
comparability argument that other large indugtrid plants, such as pulp and paper mills,
have no specid state review process. Environmental groups seem to like the Oregon
process because they have only asingle process in which to contest Sting and it contains
plenty of room to argue whether standards have been met.

Developers from Oklahomaand Idaho cannot believe that Oregon’ s standards are
s0 high. However, regiona developers have grown accustomed to the time and process
needed to obtain a permit. In Oregon there is no Counsd for the Environment, but there
iscounsdl for EFSC. Oregon state agencies tend to not intervene in EFSC adjudications
because they have so much input into the permitting process.

The group moved on to consider Mr. Carpenter’s proposal for creating two
processes for permit issuance—a standard procedure and one providing the incentive of
faster issuance for developers who build cleaner plants. There was generd interest in the
idea, but there were many concerns about its viability without legidation and additiona
funding for more gtaff. The group aso discussed providing tax incentives for cleaner
plants.

Mr. Luce explained that after this stakeholder process, EFSEC will engageina
rulemaking procedure. The purpose of the stakeholder process now isto identify whether
consensus can be reached on various issues to narrow or Smplify the rulemaking process.
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Many stakeholders are interested in having standards for greenhouse gas mitigetion.
Deveopers will want to discuss air, water, and soil quality as well as wetlands mitigation
gtandards. One possibility is to preserve the existing procedure (“ Door One’) and create
a second, more standards-intensive procedure (*Door Two”). Applicants could choose
either door, or possibly, “Door One” would apply to certain kinds of procedures and
“Door Two” to others.

The group then discussed work group organization. It rejected topica work
groups, because many want to be involved in dl topic discussons, and substantive topic
organization does not fit exactly with standards development because of significant
overlap between topics. The group discussed matters for which standards aready exist
versus those that do not have standards. There was consensus that while the group would
not recommend re-inventing standards that are well developed, it would like to review the
interplay between those standards and their applicability to a new EFSEC procedure.

There was generd consensus that the first step should be to research what other
laws and regulations gpply to particular topics and to review and discuss those materias.
Mr. Peeples suggested that the group could lift nearly the universe of such statutes and
regulations from the Wallula project gpplication. Since that project gpplication is
pending, there was concern about working with it directly, however.

The group agreed to organize mesetings by topic and have volunteers present
different issues and distribute materials. The group agreed to e-mail materiasto each
other ahead of the meetings. Ms. McGaffey agreed to take on thefirst topic and lead the
discusson. The presentations will not be arguments for particular positions or advocacy
pieces, but rather presentations of existing standards. The gppropriate state staff
members associated with each topic will be invited and since they are criticd to the
discusson, meetings will be organized with their avallability asahigh priority. The
group agreed to keep mesetings to one-haf days and to try to cover more than one topic
per meting.

Mr. Parker suggested that there are three categories into which proposed standards
could be grouped: matters for which there are no standards, matters for which there are
many standards, and matters for which there are insufficient sandards. He said that the
group should not re-invent standards for the second category of matters, and to focus on
the matters for which there are no standards.

There were the following volunteers for the following topics: Karen McGeffey
(water), Brian Carpenter (socio-economics), Danidle Dixon and Donna Ewing (carbon
dioxide), Liz Thomas (energy policy and need for projects), Mike Lufkin (ar), Dave
Bricklin (noise), Bill Frymire (fish and wildlife), and Chuck Blumenfeld (wetlands). Mr.
Lufkin and Mr. Fiksdd will ad Mr. Frymire on fish and wildlife.

Mr. Luce explained that while EFSEC does not have a specific timetable for
completing this stakeholder process, his expectation isthat it will be completed by April,
2002.

The group agreed to have its next meeting in Olympia. Mr. Fiksdd will find a
meseting room and arrange for lunch, dthough attendees will pay for it. The next meeting
will be Thursday, January 31, 2002, from 11 am. to 4 p.m.
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January 11, 2002
EFSEC Standards Development Group

M eeting

Attendance
Stuart Trefry strefry@wpuda.org
Darrdl Peeples dpeeples@ix.netcom.com
Brian Carpenter briancarpenter @rebound- bctc.org
David Bricklin bricklin@wingarmail.com
Danielle Dixon danidle@nwenergy.org
Bob Huber bob.huber@al coa.com
Sandi Swarthout sswarthout@attbi.com
Liz Thomes ethomas@prestongates.com
Rick Lovely rlovdy@ghpud.org
Mark Anderson marka@ep.cted.wa.gov
Ken Canon kcanon@icnu.org
Margaret Kirkpatrick mdkirkpatrick@stoel.com
Tim Boyd tonyifie@cs.com
TomKing tking@wacounties.org
Paul Parker pparker @wacounties.org
Allen Fiksdd allenf @ep.cted.wa.gov
Charles Cardli ccar461@ecy.wa.gov
Blar Henry blairhenry@msn.com
Mike Lufkin michaedll @atg.wa.gov
Karen McGaffey mcgak @perkinscoie.com
Chuck Blumenfeld blumc@perkinscoie.com
Donna Ewing suedonoly@aol.com
Dave Robertson dave.robertson@neg.pge.com
Judtin Long justind43long@hotmail.com
Bud Krogh ekrogh@serv.net
Stephany Watson swatson@sagel ake.net
Jm Luce Jiml@ep.cted.wa.gov
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